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GUIDELINES FOR THE RELEASE OF CARGOES – 2003

One of the most important functions performed by a freight forwarder is the proper release of cargoes. Cargo is valuable and parties who are not entitled to goods may try to obtain delivery. A mistake by an import clerk in releasing cargo can cost million of dollars in claims.  Import clerks will face many different situations, and it is important that they are trained to deal with them. The following checklists are designed to help import clerks to identify the areas of greatest risk.

Release against an original bill of lading

BILL OF LADING CHECKLIST:

Is it consigned to the order of the shipper or a bank? - has the shipper (or bank) endorsed the b/l over to the party to whom the delivery order is being issued, and has that party also endorsed it?
Is it a sea waybill? - unlike a bill of lading, a sea waybill is not a document of title and it is not necessary for the consignee to produce an original document. The duty of the forwarder is normally restricted to checking the identity of the party taking delivery and making sure that party is the named consignee. It is, however, a sensible precaution to ask the party claiming delivery to produce either a copy of the sea waybill or the arrival notice. This is the general rule; but you must check that it is also the case in your country;

Is it a straight/non negotiable bill of lading? - if the bill of lading is consigned to a named party and is not "to order" then it is non-negotiable (sometimes called a "straight" b/l). In some countries delivery under a "straight" bill of lading is the same as if it was a sea waybill. 

You must check the law in your own country to ascertain if this applies; you must also get your principal’s authority as the law governing the b/l may not allow delivery without the original bill of lading being surrendered;

SURE THAT YOU HAVE AN ORIGINAL B/L? NOW CHECK THE FOLLOWING:

Date and b/l number - do they correspond with the manifest?

Is it signed? - an unsigned b/l is not properly issued and could be an amended copy or a forgery; 

Signatures - do they correspond to the authorised signatures on file?

Amendments - what are the effect of the amendments? Have they been authenticated by stamp and authorised signature? If you have reason to suspect the authenticity of any amendment, fax a copy of the b/l to the loadport agent.

Endorsements - do they appear authentic and are they unqualified?

Container number(s)/seal number(s) - do they correspond with the manifest?

Cargo description/number of packages - make sure you are not releasing a container with two cargoes covered by two bills of lading;

One bulk cargo with multi bs/l? - do not issue part delivery orders for exact quantities of bulk cargoes which are susceptible to measurement errors or wastage;

Shipper/consignee/notify party - do they correspond with the manifest?

Freight or charges - are any due; if so, have they been paid? 

Shippers’ disbursements to collect? - have they been collected?

When the above checks are finished mark the original bill of lading "accomplished" in large red letters before issuing the delivery order.

Release without taking an original bill of lading

There will be situations where the forwarder is instructed or requested to deliver cargo without taking the original bill of lading. Great care is needed as there is considerable risk involved in this practice. Delivery of cargo to a party not holding an original bill of lading is a breach of the bill of lading contract and the legal holder of the bill of lading can sue the carrier/NVOCC or the party who has wrongfully delivered the cargo. The legal holder of the bill of lading could be the shipper, the receiver, a bank, or another party to whom the bill of lading has been negotiated. In addition, this practice may not be insurable by your liability insurer.

DO:

refer ANY request to deliver without original bs/l to a director or senior manager of your company - who should sign the file or manifest approving the release;

get authority in writing from the correct principal - agents must not take the decision whether or not to release cargo without taking the original bill of lading in exchange. The agent must ALWAYS obtain the principal’s authority IN WRITING. In addition particular care must be taken to identify the true principal (or principals) from whom the agent can receive authoritative instructions. It is possible to be the agent for two parties (eg. the shipowner and the charterer or an NVOCC). An instruction from the shipowner or charterer to release cargo without an original bill of lading, could prejudice the NVOCC, who would then have the right to claim any loss from his agent;

make sure you have explicit authority IN WRITING to release WITHOUT ORIGINAL BILL OF LADING – TT Club members have received authority to release cargo, which they understood to be an authority to release without taking in exchange the original bill of lading. However, as the authority did not state that it was an authority to release without taking in exchange the original bill of lading the agent was found to be liable;

get authority in writing from the cargo owner (either direct or through the principal) to give delivery of the goods to the party claiming them. 

NB. The cargo owner could be the party to whom the bill of lading has been endorsed.

check the authenticity of any authorisation or instruction to release cargo without taking the original bill of lading – TT Club has seen forged release instructions which purported to come from the loadport agent or from the shipper or from the principal;

ensure that the notify party has been notified - if the bill of lading does not identify the notify party, the agent should request this information from his principal (or from the carrier, if the carrier is not his principal);

DO NOT:

accept instructions from the loadport agent to release without original bs/l - always confirm with your principal;

succumb to commercial pressure from good customers to release cargo without original bs/l - delivery of cargo without the original bill of lading to the most reputable company can still result in the carrier and his agent becoming involved in disputes between shipper and receiver. If the receiver manages to obtain delivery without paying for goods which turn out to be defective, he is unlikely to pay for them (or may even take the opportunity to offset the value of the goods against another dispute with the shipper), leaving the carrier and its agent to deal with the unpaid shipper. In addition this deliberate commercial risk will not be insured, either by the carrier’s insurers or by your insurers 

REMEMBER THAT YOUR PRINCIPAL HAS NO INSURANCE FOR THE CONSEQUENCES OF DELIVERY OF CARGO WITHOUT TAKING THE ORIGINAL BILL OF LADING IN EXCHANGE, AND YOUR OWN INSURANCE COULD BE PREJUDICED.

Release against a letter of indemnity 
The principal may authorise you to release cargo without any documentation at all or against a letter of indemnity. The obtaining of a letter of indemnity does not relieve the carrier of liability to the cargo owner, it only provides for compensation from the party or parties issuing the indemnity for amounts which the carrier may have to pay to the holder of the original bill of lading. If a letter of indemnity is required, it is the agent’s duty to make sure that it is correctly worded, correctly signed, and counter-signed by a bank (if required).

DO:

refer ANY request to deliver without original bs/l to a director or senior manager of your company - who should sign the file or manifest approving the release;

get authority in writing from the correct principal to release against a letter of indemnity - SEE 'DO NOT' BELOW

get authority in writing from the cargo owner - SEE 'DO NOT' BELOW

obtain the express written authority of the principal as to the wording/ duration/amount/security (eg counter- signature by bank) of the letter of indemnity - the principal’s operations manual may contain instructions and the wording to be used, or alternatively TT Club can provide the recommended wording for Members’ reference; 

ensure that the particulars of the goods shown in the letter of indemnity correspond to those shown in the bill of lading/manifest; 

ensure that the letter indemnifies all parties who might be prejudiced by delivery without bills of lading - this includes the principal (the NVOCC), the agent himself, the load-port agent, and all other sub-agents [In some countries, the agent himself will have responsibility independent from that of his principal and this should be reflected in the wording of the guarantee]. Similarly, the guarantee should not be limited to claims arising under contract but should also cover claims which may arise under the general law;

keep indemnities in a safe place, keep a record of them and make reasonable efforts to obtain the original bs/l from the receiver - if the bill of lading has not been produced within, say, one month, notify the principal and ask for instructions;

check that the indemnity is genuine - forgeries are not unusual. This would include checking with the counter-signing bank that they have indeed counter-signed the letter of indemnity

DO NOT:

accept faxed copies or photocopies of letters of indemnity - these can be forged. TT Club has seen letters of indemnity where bank stamps and signatures have been cut from another document and fraudulently appended;

release cargo against a letter of indemnity in the knowledge that the party offering the letter of indemnity is not entitled to the cargo - this might amount to a fraud on the party entitled to delivery of the goods under the bill of lading or to a party, such as a financing bank, having rights over the bill or the goods.
The indemnity obtained could then be unenforceable;

REMEMBER - AN INDEMNITY IS ONLY AS GOOD AS THE PARTY ISSUING IT!
GENERAL INSTRUCTIONS

MANIFEST

Update the manifest with any amendments - the manifest issued by the carrier or his agent at the loadport (regardless of whether a paper or electronic copy is used) should be kept up to date at all times;

Notify the import clerk immediately of any instructions received regarding the release of cargo - eg. a change from freight prepaid to freight collect or an instruction to withhold delivery or a change in the receiver. Any delay can result in important instructions arriving at the import desk after the cargo has been delivered.

DELIVERY ORDERS
Keep copy delivery orders in the voyage file together with the bills of lading to which they relate;

The file should preferably be kept in a ship/voyage/bill of lading number order; 

Copy to be sent forward to the terminal/depot concerned - a facsimile or email giving the details of the delivery order can be sent to assist in the completion of formalities, but this should never be used by the depot as a substitute for the original document;

Both blank and issued delivery orders should be kept under lock and key overnight and at times when the office may be empty, such as lunch times; 

DO NOT leave delivery orders out for collection eg. pinned to an office 

INSTRUCTIONS TO DEPOTS/COLDSTORES
DO NOT routinely deliver cargo to depots or coldstores without the provision of clear instructions, in writing, not to deliver to any party without the agents' express authority. 

IF THE FOLLOWING PROBLEMS OCCUR                                                       -  SEEK ADVICE FROM MANAGEMENT

More than one party claiming the same cargo - bills of lading are usually issued in a set of three originals and more than one party could therefore be in possession of an original bill of lading;

Request from shipper not to release to consignee under a sea waybill or when the consignee has produced an original bill of lading - an unpaid shipper may instruct the carrier not to release even though the cargo is covered by a sea waybill or an original negotiable bill of lading is in the hands of the receiver – the carrier and his agent cannot ignore this instruction and shall seek immediate advice from the management. It may be necessary for the courts to decide who is entitled to the cargo; 

Freight owed by same receiver for another cargo – the right to lien cargo for unpaid freight and other costs normally only applies to charges on the cargo itself. Any attempt to hold cargo for freight debts on other cargo may be illegal.

For further information, please contact:

Thomas Miller (Hong Kong) Limited

Suite 1201-1204, 12/F., Sino Plaza

255-257 Gloucester Road

Causeway Bay

Hong Kong                                                          

Tel : +86 21 6321 7001

Fax: +86 21 6321 0206

Contact Person: Mr. Patrick Wong / Ms. Feon Lee
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